
May 14, 1917 

COPY 

To the President and Fellows of 

f'iddlebury College, 

Middlebury, Vermont. 

Y'ILL OF JOSEPH BATTELL 

Dear Sirs} 

I have given the questions submitted to me in reference to 

the will of the late Joseph Battell consideration and submit the 

following views: 

The questions involved relate to the character and legal 

quality of the estate conveyed by the third section of the will 

and incidentally involve an inquiry into the right of the college 

to take the gift and the responsibility of the trustees in its 

management. 

1. As to the right or power of the College to take, it seems 

to me, there can be no question. 

The College is an institution of learning and no one ques¬ 

tions the sight of such establishments to own, hold and care for 

works of art (such as paintings and sculpture), books, specimens 

and other property useful for the improvement and education of 

their students. It is universally recognized as advantageous 

in the case of a medical college that it should be near a hospital 

where the pupils may have the benefit of clinics. It is also 

recognized as desirable that a law school should be near the courts 

where the students may observe the application of the principles, 

which they study, in that part of the world's stage where the drama 

of individual lives is enacted. 

Of course these institutions cannot own courts, and only a 

few of the most favored can acquire legal title to hospitals, but 
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there are frequent instances of the ownership of property by 

colleges which has a powerful though indirect effect upon the 

education of their inmates. The soothing atmosphere of the 

meadows of the Cam, the Isis and Cherwell must have affected 

the meditations of the scholars of Cambridge and Oxford and con¬ 

tributed towards the formation of that clearness of intellect 

and facility of expression and philosophic contemplation which 

have distinguished the scholars of Cambridge and Oxford. 

^he will gives to Hiddlebury College a tract of wild land 

and forests in the heart of the Green Mountains for the benefit 

of said College and the students thereof, subject to such reason¬ 

able rules and regulations as the trustees for the time being of 

said Middlebury College may make, upon condition that the citizens 

of Vermont and visitors within her limits shall have access to 

the park and enjoyment of the privileges thereof. 

It is difficult if not impossible to conceive a more inspir¬ 

ing and elevating influence than the contemplation of nature and 

its creator in the virgin forests of the Green Hills of Vermont 

where the ardent scholar may appreciate the truth of Gibbon’s 

words, that "Conversation enriches the mind but solitude is the 

nurse of genius", and the devout student may realize the beauty 

and significance of the saying that "The strength of the hills 

is His also". Surely the possession and management of such an 

inspiring and ennobling instrument by an institution of learning 

incorporated for the improvement of the youth afl an agricultural 

community is appropriate and within the powers and privileges 

granted by its charter. Moreover, the gift has practical and 

physical advantages, in the opportunity afforded for the study 

of forest culture, the secrets of botany and the mysteries of 
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animal life, and the chances it gives for healthful sport. 

In my judgment it is not beyond the power of the College to ac¬ 

cept and maintain the gift as designed by the testator. 

As to the conduct of the trustees in its management and 

preservation the requirements of our law are liberal. It has 

been affirmatively determined that the court will control the judg¬ 

ment and discretion of a trustee to the extent of compelling an 

honest exercise thereof and no further. No pecuniary liability 

is incurred and under the circumstances it is extremely improbable 

that an occasion would arise for the interference of a court of 

equity. 

2. As to the character of the estate conveyed and the pur¬ 

pose of the testator. 

What is conveyed is described in the third section as "wild 

lands", "portions of high mountains" in certain towns, "visible" 

in certain directions from "Silent Cliff"; also "parts of mount¬ 

ains visible from Bread Loaf Inn" in certain directions. Also 

other 'Wild lands1' including certain mountains and certain lots 

of land severally described under the designation "lot"; also 

portions of certain other lands purchased of the Whitcomb Estate, 

Uriah Beech and others "and of the land I purchased of S.G.Tisdale 

situated in said towns of Middlebury and Ripton as form the wood¬ 

ed banks on both sides of the I iddlebury river north of the turn¬ 

pike leading from East Middlebury to Ripton village." The lands 

conveyed are not all of the same character. The testator does not 

so describe them and the distinction and difference are recognized 

in that part of the second codicil which changes the eleventh 

section of the will where reference is made to "that part of my 

estate referred to as wild land and devised under section third 

Gf my will." The devise is in terms to the President and Fellows 
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of Mlddlebury College (the corporate name of the College) 

In trust aa a park for the benefit of aald Mlddlebury College 

and the students thereof subject to such reasonable rules and 

regulations as the trustees for the time being of said Mid- 

dlebury College may make upon condition "that said trustees 

shall at reasonable times and under reasonable regulations to 

be fixed by said trustees alio, the cltlsens of Vermont and visit, 

ors within her limits access to said park and enjoyment of the 

privileges thereof." The purpose of the testator to convey all 

of his estate by will and to make Mlddlebury College the prin¬ 

cipal beneficiary Is evident from the entire instrument. The 

first bequest Is a bequest of money to Mlddlebury College. 

Second Is a devise of the property in question. Third is a be¬ 

quest of money to be invested as directed and the interest to be 

applied to the management and care of the property devised by 

the third clause of the will. There are a further devise of land 

and bequest of money to the Town of Mlddlebury for certain pur¬ 

poses and a devise to the United states and certain minor be¬ 

quests. The testator gives by the eleventh sectlon"all the rest, 

residue and remainder of the estate and property of which I 

shall be seised and possessed or to which I shall be In any way 

entitled at law or ii/equity and wherever situated at the time of 

my decease, Including any real estate hereafter acquired by me," 

to trustees who are directed by the twelfth section to convey,' 

pay over and transfer to the President and Fellows of Mlddlebury 

College all the principal and entirety and all the accumulations 

of said trust premises the income to be used in carrying out the 

trust In favor of worthy young women created by the eleventh 

clause of the will, and to apply the balance for the general 
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uses and purposes of said Middlebury College. The will also 

contains in the thirteenth section a general power of sale ex¬ 

cept as to the Battell Block and to land specifically devised 

for designated purposes. 

It is clearly, as stated above, the design of the testator 

that no part of his estate after his decease shall be disposed of 

except in accordance with the terms of his will; that is, that 

no part shall be regarded as,9r affected with the qualities of, 

an intestate estate. By the third section above referred to the 

lands are conveyed to the College as trustee for the benefit of 

the College; that is, the trustee is the beneficiary. There is 

no resulting trust. 

The estate frests in the trustee upon the decease of the 

testator. Treating the provision as to the rights of the citi¬ 

zens of Vermont and visitors within the limits of the State as 

a condition, and, for the purpose of argument, treating the 

further provision immediately following the statement of the con¬ 

dition, to wit: "And it shall be the duty of said trustees to 

preserve as far as reasonably may be the forests of said part 

and neither to cut nor permit to be cut thereon any trees what¬ 

soever except such as are dead or down and such as it may be 

necessary to cut in making and repairing needful roads", as 

conditions, the estate conveyed is an estate upon trust with a 

contingent reversionary interest arising upon the happening of 

a forfeiture by a breach of the condition subsequent; for the 

condition is, without question, a condition subsequent. 

If it be assumed that the condition is broken and the estate 

thereby forfeited there is no question but that the follwwing 

principles are applicable. If the intention appear from the 
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whole instrument that the donee is to take the beneficial 

interest even though subject to a particular object or purpose 

designated no trust results to the donor if that object or pur¬ 

pose should fail. See Perry on Trusts, p. 153 - 160. If it 

appear from the whole instrument that some beneficial interest 

was intended for the donee, or that he was intended to take 

beneficially in case the purpose fails no trust will result 

but he will take the estate discharged of all burdens. 

Colsult Gibbs v. Rumsey, 2 V & B, 294; Lomax v. Ripley, 3 Sto. & 

Qif. 48, 80; Hughes v. Evans, 13 Sim. 496; Ralston v. Telfair, 

2 Dev. Eq. (N.C.) 255. These principles apply if a trust fails 

by reason either of the lack of a trustee, which would be the 

base in this instance if it were ultra vires for the College to 

take the devise; or if the condition were impossible of fulfil¬ 

ment or of such a character a3 'would defeat the purpose of the 

testator. In either event the devisee would take the absolute 

estate or it would be included in the residuary bequest. See 

authorities above cited and Hayden v. Stoughton, 5 Pick, 528; 

Brigham v. Shattuck, 10 Pick. 305, 309. Also Pomeroy’s Eq. 

Juris. 2nd ed. Sec. 1033. In this connection it is notice¬ 

able that the devise conveys "wild lands" and "visible portions 

of high mountains" and "wooded banks" on both sides of the Mid- 

dlebury River and Imposes upon the trustees the obligation desig¬ 

nated as a "duty""to preserve as far as reasonably may be the 

forests of said park". It is evident that the design of the 

testator is that the mountain tops crowned as they are with forests 

shall not be stripped and barren but shall be kept as near as 

reasonably may be as features of the beauty of the landscape. 

He states his feelings in this regard as follows: "Being impressed 
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with the evils attending the extensive destruction of the 

original forests of our country and being mindful of the bene¬ 

fit that will accrue to and the pleasures that will be enjoyed 

by the citizens of the State of Vermont and the visitors with¬ 

in her borders from the preservation of a considerable tract 

of mountain forests in its virgin and primeval state, and be¬ 

lieving that the popularity of Middlebury College will thereby 

be greatly enhanced, I therefore further give and devise, etc." 

To make certain the fulfillment of his purpose the testator 

also by the fourth section of the will bequeaths the sum of 

$5000 the interest of which is to be applied to the management 

and care of his property. As stated in the habendum clause of 

the third section of the will the devise is "for the benefit 

of said Tiddlebury College and the students thereof", giving 

the College a substantial interest in order to insure compli¬ 

ance by its officers with his wishes. Furthermore, it is evi¬ 

dent from the change made by the second codicil in the dis¬ 

position of the residue of testator’s estate that he contem¬ 

plated an income from the devise in the third section. It is 

noticeable that in this codicil he refers to the fact that at 

the time of its execution Middlebury College was co-educational 

and directs that the income of the residuary portions of his 

estate be used by the trustees of said Middlebury College as 

a whole. But he anticipates a contingency that the College 

may be divided, and young men and young women educated in 

different colleges, and makes provision for such a contingency, 

by directing that in that event that part of his real estate 

referred to as "tlld lands” and devised under section third 

of his will to the President and Fellows of Middlebury College 
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shall be for the special use of the young men’s college and 

all residuary portions of the estate shall be for the special 

use of the young ladies’ college, evincing the expectation 

that there may be income derived from at least part of the tract 

included in the bequest under the third section. Moreover, it 

will be noticed that in prescribing the duty of the trustees 

they are directed to preserve as far as reasonably may be the 

forests of said park, clearly showing that the direction does 

not apply to any single unbroken tract, but more probably, con¬ 

sidering the distinction implied in the term "wild land", the 

forest area is confined to the visible portions of the high 

mountains and the river banks named in that section. Under 

these circumstances it would seem a fair indication of the 

testator’s desires that he intended that in carrying out his 

wishes the trustees should be sure, and are directed, to exer¬ 

cise a reasonable discretion in reference to the preservation 

of the forests, to wit: as far as reasonably may be, and that 

what follows in reference to cutting or permitting the cutting 

of trees is a duty to be exercised under like reasonable dis¬ 

cretion, or that that part of the will is not an absolute 

direction creating an imperative duty but a suggestion by the 

testator of the method which in his view should be adopted to 

effect his design for the preservation of the forests. 

Certainly it is true that a literal compliance with this sug¬ 

gestion might defeat the testator's object and instead of re¬ 

sulting in a beautiful landscape be.productive of unsightly 

and ^agreeable ruins. So that in either event it would seem 

that the trustees are at liberty to exercise their discretion 



9 

m the management of this property to conserve It according to 

the best and most scientific methods and that It Is their aaty 

to accept the trust and as far as possible to administer It 

in accordance with the design of the testator according to their 

reasonable jud^ent and wise discretion faithfully exercised 

and that by so doing they will fulfil their legal duty m a con- 

scientious manner. 

V A fUr*her question submitted as to the disposition 

or sale or conveyance to the United states of property described 

in section twelve, part of the Drake farm, and also the ritfxt of 

the College to cut timber with a view to improving the dam or 

to build a dam. As to this it is clear that the trustees can 

convey only what has been granted to them by the will and under 

the limitations therein prescribed, to wit; keeping open, under 

reasonable rules, to the public for a recreation ground, the 

lands therein which that section provides shall be so kept open. 

And further that in the exercise of their discretion and proper 

administration f the trust the trustees are at liberty for the 

improvement of the property In building or strengthening the 

dam proposed, to cut timber, confining the cutting to'what is 

absolutely essential for the purpose. 

Respectfully yours, 

Willism B.C.Stickney 


